








DECISIONS 


OF THE 


Supreme Court of Florida, 


AT 


FEBRUARY TERM, 1856, 
HELD AT JACKSONVILLE. 





James Cuerry, APPELLANT, vs. THE State of Fiormba. 


1. When an indictment has upon it the usual indorsement of the title of the case’ 
together with a comprehensive designation of the offence charged, this court 
will, in view of the practice which is known to prevail in the circuit courts, in 
regard to matters of this kind, view such indorsement as the act of the prose- 
cuting officer, whose duty it is to prepare the bills ; and the words of “ A true 
bill,” which is the act of the Grand Jury, will be taken to refer to the offence 
as charged in the body of the indictment, and not to that designated in the in- 
dorsement. 

Such indorsement of the prosecuting officer, is to be received only as a mem. 
orandum for the convenience of reference, and to distinguish the the paper from 
others of a eimilar character. It constitutes no part ot the indictment—it im- 
parts no vitality, nor does it give avy validity tu the instrument. 


re) 


~ 


. The Grand Jury have the right to qualify and limit their fiuding to any ex. 
tent they may deem pr~per, under the circumstances and facts which may be 
developed in the investigation of the case; but such qualification or limitation 
must not be presume ¢. The finding must be taken to be general and referable 
solely to the offence as charg: din the body of the indtctment, unless it can be 
reasonably inferred from the collocation of the worde, that euch qualification’ 
or limitation were intended to be made. 
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4. It will not be permitted to distort the finding of the Jury, by fo.cibly 
connecting the words of the finding with the incomplete discription of the of. 
fence, to be found in the usual indorsement of the prosecuting attorney. 

5. Every portion of the Record that comes up from the Circuit Court is entitled 
to equal credit: and if implicit credence is to be given to that portion which 
sets out the finding of the Jury, as recorded in the minutes of the Court, the 
same degree of credence is to be given to that portion which connects the find- 
ing with, and makes it applicable to the particular bill of indictment set out 
in the Record. Such an identity between the record of the finding and the par- 
ticular bill of indictment, to which it is made to apply, as will leave no room 

_ for mistake o: doubt, is all that is necessary. 

6. The degree of strictness spoken of in the books as applicable to criminal 
“Jurisprudence, is such as is conformable to rational principles, and not such 
‘at is calculated to defeat the ends of the law. 

7. The case of Holten vs. The State, (2 Fla. Rep., 476,) referred to and com- 
-mented upon. 

Appeal from a judgment of the Circuit Court for Duval 

County. The opinion of the Court embraces a full statement 


of the facts as disclosed by the record. 
E. Bissell, Jr., for Appellant. 
G. W. Call for Attorney General for the State. 
DU PONT, J., delivered the opinion of the Court. 


The record in this case discloses, that at a term of the 
Circuit Court of Duval county, James H. Cherry, the ap- 
pellant, was indicted, tried and convicted for the statutory 
offence of “living in a state of fornication with a colored 
female.” The indictment is set out in extenso, and upon 
it are the following endorsements, viz: 

“The State of Florida vs. James Cherry :—Fornication 
with a colored female.” 

“A true bill. COLUMBUS DREW, 


Foreman.” 


The record of the finding of the Grand Jury, as ex- 
hibited by the minutes of the Cirenit Court, is in the fol 
lowing words, viz:. ° 
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**And now, on this 24th day of March, A. D., 1855, 
came the Grand Jury into open Court and made the fol- 
lowing presentment, to wit: 


The State of Florida ) Fornication with a colored female. 


vs. 
James Cherry. if A true bill.” 


Immediately after the conviction a motion was made to 
arrest the judgment upon the following grounds, to wit : 

1st. That it does not appear by the record in said cause 
that the Grand Jury found therein any true bill against 
the defendant for any offence against the law of the State. 

2nd. Because it does not appear by said record that the 
Grand Jury found in said case a true bill against the de-: 
fendant for the specified offence described in the indict- 
ment and given in charge to the Petit Jury upon the trial. 

3rd. Because it does not appear from the record in 
said cause that the Petit Jury found therein the defendant 
guilty of any offence against any law of this State. 

4th. Because it does not appear from said record that 
said Petit Jury found in said cause the defendant guilty 
of the specific offence described in the indictment and 
given in charge to them. 

5th. Because the indictment does not contain a specific 
description of the female with whom the offence is alleged 
to have been committed. 

6th. Because the record, indictment and proceedings in 
said cause are in these and other respects defective, infor- 
mal and insuflicient. 

The motion in arrest of judgment was overruled by the 
court below, and the propriety of that rnling is now pre- 
sented for our determination. 

In the argument before this court two positions were 
assumed and insisted upon by the counsel for the appel- 
laut: first, that neither the record nor indorsements show 
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any offence known to the laws of this State ; Secondly, that 

the said record and indorsements do not show the particu: 

lar offence mentioned in the body of the indictment. Both 

of these propositions may be considered under one and the 

same head ; for if either of them should be true, it is fatal 

to the conviction, and the judgment would, consequently, 
reversed. 

It was insisted in argument, that the indorsement of the 
words “ fornication with a colored female,” which appear 
upon the indictment, shows that the Grand Jury intended 
and did find the bill which was laid before them to be 
“trne” only guoad the act of fornication, and negatived 
the idea that they intended to find it true as to the act of 
‘living in a state of fornication,” which is the specific 
offence designated in the statute, and the one particularly 
described and set forth in the body of the indictment. To 
show that a partial finding of this character is of no avail 
and does not convert the bill into an indictment, various 
authorities were cited, all of which we recognize as good 
law. ‘ 

Chitty, in his work on criminal law, says: “The jury 
cannot find one part of the same charge to be true and an- 
other false, but they must either maintain or reject the 
whole; and therefore if they indorse a bill of indictment 
for murder “ dilla vera se defendendo,” or billa vera for 
manslaughter, and not for murder, the whole will be in- 
valid and may be quashed on motion.” He also lays it 
down as a rule that the finding of the jury must be abso- 
lute and unconditional, and therefore a finding “st domus 
non fuit in possessions domine regine tunc vera” is of 
no avail and cannot be made the foundation for any fur- 
ther proceedings. So, if in the case of libel they find 
“dilla vera,” as to the words “sed utrum maliciose, igno- 
ramus,” for nothing can be done upon such an indictment. 
Chitty’s Criminal Law, 322. 
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To the same purpose is Archibold in his Treatise on 
Criminal Pleading, p. 60. 

Mr. Wharton, in his Treatise on American Criminal 
Law, (page 151-2,).recognizes the doctrine as well estab- 
lished, and says: “If the finding be incomplete or insen- 
sible, it is bad. Where the Grand Jury returned a bill of 
indictment which contained ten counts for forging and 
uttering the acceptance of a bill of exchange with an in- 
dorsement ‘A true bill on both counts,” and the prisoner 
pleaded to the whole ten counts, and after the case for the 
prosecution had conciuded, the prisoner’s counsel pointed 
this out, the finding was held bad, and the Grand Jury 
being discharged, the judge would not allow one of the 
Grand Jurors to be called as a witness to explain the find- 
ing.” ’ 

There being no controversy with regard to these well es- 
tablished principles, we are led to enquire, in the first place, 
what the Grand Jury did in fact find when they presented 
to the court the indictment upon which the appellant was 
actually tried and convicted; and this enquiry very natu- 
rally involves the consideration of the effect to be given to 
the various indorsements which are to be found thereon, 
as the same are presented by the record. 

To hold that by legal intendment every indorsement 
which appears upon an indictment is the act of the Grand 
Jury, and to be taken to be the expression of their will, 
would be as dangerous to the salutary enforcement of the 
criminal laws of the country, as it would be subversive of 
the plainest dictates of enlightened reason. It would be 
to substitute a violent presumption for a known fact. Itis 
the duty of the court, in considering a question of this kind 
to have reference to the practice of the prosecuting offi- 
cers who are charged with the duty of preparing the bills 
of indictment to be laid before the Grand Jury; and it 
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will not be attempted to be controverted that there is no 
practice more universally observed by those officers than 
that of indorsing upon the bill the title of the case and a 
comprehensive designation of the nature of the offence 
charged in the body of the bill, thus 


‘The State of Florida 


vs. ; Larceny. 
John Styles. ‘ 


_ Now, to say that by legal intendment. this indorsement 
must be taken to have been made by the Grand Jury, 
would be to require of us to sacrifice the substance to 
form, and thus, by the merest technicality; (the disregard 
of which can never be attended with any detriment to the 
person charged,) to defeat the claims of justice. We judi- 
cially know that this indorsement is the act of the prose- 
ceuting officer, and that it is not the act of the Grand Jury, 
and, in the face of this knowledge, we do not feel that we 
should be in the line of our official duty, were we, by a 
strained technical interpretation, to make the record speak 
a language which we know to be false. This indorsement 
is, in fact, no part of thé indictment. It is not attested by 
the Grand Jury as their act. It stands upon the back of 
the indictment, distinct and separate from the indorsement 
of the words * A true bill,” which is the act of the Grand 
Jury, authenticated as such by the name of the foreman 
attached thereto. It is a mere memoranda of the prose- 
cuting officer, placed there for the convenience of refer- 
ence, to distinguish it from other papers of a similar char- 
acter, and the indictment would be just as valid without 
as with the indersement. It imparts no vitality, nor does 
it give any validity to the instrument. But it was insisted 
by counsel, that it was to be presumed where a Grand 
Jury entered upon the investigation of an offence, they 
had reference solely to the particular offence designated 
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by the indorsement, and that their finding must be limited 
to the offence so designated ; that they never look beyond 
such indorsement, and make no reference to the offence as 
charged in the body of the bill; that if the offence, as con- 
tained in the indorsement, is defectively designated, so as 
to be either cncomplete or insensible, the finding will be 
bad. 

We are clearly of opinion, that the premises upon which 
the argument is based are false in point of fact, and, con- 
sequently, the argument, and with it the conclusion must 
fail. It is manifestly the duty of the Grand Jury, when 
called upon to discharge the grave and responsible func" 
tions of their high offce, to examine, in the first place, 
with due care and deliberation, the bill which may be laid 
before them, in order to ascertain the character of the 
charge. It is not to be presumed that officers of such high 
dignity, and upon whom such mighty responsibilities de- 
volve, will proceed to discharge their duties in a careless 
or negligent manner. It is true that this body is not 
usually composed of lawyers; but the law of their consti- 
tution has assumed that they are competent to the dis- 
charge of their appropriate functions ; and a proper defer- 
ence for a co-ordinate branch of the judiciary would lead 
us to the conclusion, that in the discharge of those duties 
they are ever zealous in the observance of a degree of cir- 
cumspection fully commensurate with the high responsi- 
bility of their station. Besides, they have, in the person 
of the prosecuting attorney, a law officer whose duty it is 
to instruct them upon all legal points. They also have at 
all times free access to the presiding Judge for the solu- 
tion of all legal questions with regard to which they may 
desire information. 

It was farther insisted, as a matter of argument, that a 
defective designation of the offence, as named in the in- 

21 
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a 
dorsement, might and probably would operate to mislead 
the Grand Jury into a finding different from that which 
they may have intended. Such mischief, should it occur, 
would be clearly referable, not to any want of soundness 
in the principles which we have laid down for the govern- 
ment of their investigations, but toa disregard of those 
principles and a culpable neglect of duty. 

It is not denied that a Grand Jury have the right to 
qualify and limit their finding to any extent that they 
may deem proper under the circumstances and facts 
which may be developed by the investigation of the case ; 
and the eilect of that qualification or limitation will be 
either to reduce the finding to the lesser offence charged 
in the body of the bill, or to entirely invalidate it as an 
indictment. In the latter case, it may be viewed as an 
indication to the prosecuting officer to prepare a Dill suit- 
able to the facts of the case. Buta limitation or qualifi- 
cation of the finding must not be presumed. The finding 
must be taken to be general and referable solely to the 
charge set forth in the body of the indictment, unless it 
can be reasonably inferred from the collocation of the 
words that such qualification or limitation were intended. 
It will not be permitted to distort the finding of the jury 
by forcibly connecting the words of the finding (as is 
sought to be done in this case) with the incomplete de- 
scription of the offence to be found in the usual indorse- 
ment of the prosecuting attorney. The argument of the 
appellant’s counsel proceeds upon the assumption, first, 
that the indorsement referred to is essential to the validity 
of the indictment, and, secondly, that, as an essential part 
of the indictment, it should, to be good, contain a full and 
complete designation of the offence intended to be charged. 

Neither of these positions are we prepared to admit. 
We have befure intimated that the usual indorsement of 
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the prosecuting attorney constitutes no portion of the in- 
dictment, and that the indictment would be as valid were 
no such indorsement placed upon it. Asa mere memo- 
randa of the prosecuting officer, placed thereon for the 
convenience of reference, it is sufficient that the indorse* 
ment contain a comprehensive designation of the offence’ 
Were it otherwise, there are many statutory offences 
which it would be unsafe to attempt to designate other- 
wise than by incorporating all the ingredieuts necessary 
to constitute a formal and legal charge, and for the accoms 
plishment of which the back of the indictment would not 
afford sufficient space. As a matter of precantion, how- 
ever, the designation of the offence in the indorsement 
ought not to be so foreign from the character of the offence 
charged in the body of the indictment as to be calculated 
to mislead the jury in their investigations. 

The indorsement in this case, we think is sufficiently 
descriptive to point with unerring certainty to the par- 
ticular offence charged in the body of the bill, and that ig 
could not by any probability operate to mislead them.— 
The act of fornication, though not constituting the entire 
offence, is, however, the gravamen, and had the indorse. 
ment been merely “ Fornication,” it would not, in our 
opinion, have invalidated the indictment. 

Thus far we have addresséd ourselves exclusively to the 
bill of indictment, with the several indorsements thereon, 
and the conclusion that we have arrived at is, that it is 
sufficient both in form and substance to support the con. 
viction had thereon. 

We now approach the consideration of another point in 
the case, which at the first blush would seem to involve 
an enguiry of greater difficulty, viz: The validity of the 
finding of the Grand Jury as set forth and recorded én thé 
mnBrutes of th procecdinas of the Cireuit Court. That 
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Record is as fullows:‘‘ And now on this 24th day of 
March, A. D. 1855, came Grand Jury into open Court and 
made the following presentment. to-wit : 


The State of Florida, ) Fornication with a colored female. 
A true bill.” 


vs. 
James Cherry. 

Standing by itself—isolated and unconnected with the 
other parts of the record, we greatly doubt whether such 
a record of the finding would be sufficient, for in the lan. 
guage of the objection, it would be the finding of an offence 
not known to the law. But such isolation does not exist; 
the same record that informs us of the character of the find. 
ing, also infurms us, (by setting it out in extenso) of the 
particular bill of indictment then and there presented. 

Every portion of the record before us is entitled to equal 
credit, and if we give credence to that portion of it which 
sets out the finding, we must give the same degree of cre- 
dence to thai portion which connects the finding with and 
makes it applicable to the particular bill of indictment 
upon which the appellant was tried and covicted. The 
rule which requires the observance of great particularity 
in the record of the finding, is based upon the principles 
of enlightened sense, and it is but reasonable that the ap- 
plication of the rnle should be subjected to like principles. 
All that is necessary in a caselike this is, that there should 
be such an identity between the record of the finding and 
the particular bill of indictment to which it is made to ap- 
ply, as to leave no room for mistake ordoubt. This record, 
we think, furnishes that identity, and the appellant has 
therefore had the benefit of the rule. 

It has been said by some who contend for a greater de- 
gree of strictness, that the record of the finding must be so 
fully perfect and complete of itself as not to require any 
extraneous aid in order to establish its identity with and 
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applicability to the particular offence for which the party 
may betried. Yo demonstrate the unsoundness of this 
doctrine, suppose that the Grand Jury should return into 
Court at the same time, two separate bills of indictment 
against one and the same individual—the one for the mur- 
der of A. and the other for the murder of B. The usual 
record of the finding in each case would simply be, that 
the Grand Jury came into Court on a certain day of the 
term and made a presentment against the party for “ mure 
der,” without designating for the murder of A. or for the 
murder of B. Suppose further, that the party is tried and 
convicted upon only one of these indictments and he brings 
his case to this Court upon a Writ of Error. By what | 
means other than by a reference to the indictment spread 
out upon the record could we establish the necessary 
identity between the record of the finding and that par- 
ticular indictment? The name of the party murdered is 
mentioned in neither of the findings and it seems to us 
that it would be morally impossible to establish the iden- 
tity without aresort to the indictment itself. This exam- 
ple among many others that might be cited, clearly illus- 
trates the unsoundness, and indeed, the utter impractica- 
bility of the doctrine contended for. 

But there is another view of the question which to our 
mind is equally convincing. The same reason that exists 
for our taking notice of the practice of the prosecuting at- 
torneys with regard to the indorsements which they usually 
put upon the bills that they prepare for the action of the 
Grand Juries, equally operates to induce us to take notice 
of the practice of the Clerks with regard to the entry of 
the findings upon the minutes of the Court. We know 
officially, that it is the invariable practice of the Clerks 
in entering the findings of the Grand Jury, to adopt the 
designation of the offence contained in the indorsement of 
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the prosecuting attorney. Toshut our eyes to this acknowl- 
edged practice, would be to make a solemn farce of the 
forms of criminal jurisprudence and to subvert the saluta- 
ry ends of the law. We are not insensible to the rtle 
which requires the proper observance of strictness, where 
property, reputation and life are at stake; but the degree 
of strictness spoken of in the books is such as is conforma- 
ble to rational principles and not such as is calculated to 
defeat the ends of justice. 

We are aware that in the views expressed in this opin- 
ion, we have trenched somewhat upon the doctrines laid 
down in one portion of the opinion delivered in the case of 
Holten vs. The State, (2 Florida Reports, 476;) but without 
intending to impugn the decision in that case, (which upon 
a consideration of the whole record might very well be 
sustained,) we may be permitted to express the opinion, 
that upon this particular branch of that case, the Court 
evidently pushed the argument to an extremity which 
is sustained neither by sound reason, nor even by the prin 
ciples of the case cited in its support. 

Let the judgment ofthe circuit Court be affirmed with 
costs. 

PEARSON, J., dissented. 





Kerry, Torants & Co., Appetiants, vs. AnpReEw WaAL- 
Lack, Trusres, &c., APPELLEE. 


I, The instruction of the Circuit Judge in this case was, that the principal,ythe 
person hiriog a negro slave, was responsible for his loss through carelessness 
or misconduct of his agent ; again, that if an agent hears that a negro cannot 
swim, and gives an order which no prudent man with this knowledge would 
give, he is responsible for the injury resulting from such improper act ; held 
fhat this ruling was right. 
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2. From the evidence, it appeared that the negro, lost by drowning in the ser- 
vice of the defendants, was a green hand at the mill—afraid of water—was 
near drowning before, having been rescued by others, a fact known to the su- 
periniendent; that the employment he was put to was dangerous and requir: 
ing great expertness in getting logs out of a pen in the water of the depth of 
from two and a half to eight and ten feet deep. 

Held, under these facts, that the order was illegal and improper, and defen- 
ants liable for the loss. 


Appeal from the Circuit Court of Duval county. 

This was an action on the case instituted to recover tlie 
value of a negro slave alledged to have been drowned in 
the service of the appellants through the negligence or im- 
proper conduct of their agent. 

The appellants pleaded not guilty in the court below, 
and an issue being submitted on the plea, a verdict and 
judgment were rendered in favor of the appellee, who was 
the plaintiff below. 

On the trial of the cause, the following testimony was 
offered to the jury by the parties respectively, viz: 

For Plaintiff, Benjamin Kemble, being sworn, testified 
as follows: 

Knows the Defendants, was in their employ in 1853, in 
Jacksonville, as agent and superintendent. Whilein their 
employment had in charge a negro man named Peter, who 
was hired of Doctor Murdock; he was a short, thick-set 
black boy about 26 or 30 years old. He was hired by the 
year at so much a month, thinks it was $15 per month— 
the negro was found dead in the water ; was drowned while 
he was at work at the mill—he was found drowned, sup- 
posed he was drowned at the mill—he was found at Finne- 
gan’s wharf; he was at work in the boom, when drowned, 
by otder of witness. In the boom the deepest water is about 
8 feet. Another boy named Major was sent outside by wit- 
ness for a particular stick; he told Peter to go for it, who 
did so; it wasthen when he was drowned. Witness did not 
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send Peter for said stick but sent him into the boom; there 
were round and sided logs in the boom; the stick Peter 
went after outside was a very large sided stick. Has 
known Peter to fall into the river previous to that time, at 
least Peter said he fell in and has seen him in the water.— 
The boy Peter said the dog saved him once from drown- 
ang ; (this was objected to by defendant’s counsel, and ob- 
jection reversed,) this was when he was in the employ of 
Kelley, Timanus & Co.; never knew him to fall into the 
river at any other times than those mentioned. The ne- 
gro said he could not swim; (this was also objected to.) 
He was found on Sunday morning, and was drdwned on 
Friday. 

Cross Examined.—The negro went to put the logs in the 
boom. The water was only 24 feet but grew deeper as you 
went out into the stream. From the log to the opening of 
the boom the water was not over 24 feetdcep. Witness was 
told that the boys were hired to work at the mill; no par- 
ticular work was specified ; sometimes we had one in the 
boom and then another, (this was objected to by plaintiff's 
counsel; ) the risk of life is not greater on boom work than 
other work in the mill; (this was also objected to.) When 
we hird men atthe mill, we generally put them at such 
work as we thought them best qualified to perform, and 
which was most profitable. Was not present when Major 
told Peter to go after the log; when the negro was missed 
Major then said he had sent him, Peter, and had not heard 
of him since ; did not see Peter engaged in getting this log, 














" witness says Peter was not exposed to any more danger than 


any other hands on the mill from order of any one ; (this wag 
also objected to by counsel for plaintiff.) This negro was 
only employed in the log pen at times; he was about the 
work, and was not in the pen more than other hands, and 
not as much as some ; most always with some other hands ; 
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he was good at hauling logs into the mill, that is fixing 
them for that purpose. The log Peter went after was about 
40 feet long—it was a heavy log. No one ever saw Peter 
out side of the boom; no one knew what had become of 
him ; they misssed him and thought perhaps he had run 
away as he was subject to run away; herun away from 
witness once and was gone a month ; was a superintendant 
at the mill of *“ Kelly, Timanus, & Co. Thelog was on the 
shore when Major was sent for it; we afterwards found it 
at Finnegan’s wharf; knew it was the same log. 

Those parts of the direct examination which were objec- 
ted to by defendants’ counsel were then and there permit- 
ted by the Court to be read to the jury, whereupon the de- 
fendant’s counsel then and there excepted. 

The plaintiff’s counsel then called William H. Dupray, 
who testified as follows: 

Was in the employ of defendants in the year 1853 at 
their mill in this County; knew the boy Peter, who was 
hired there; has heard that he was hired of Doctor Mur- 
dock; he was an ordinary negro about 25 years of age; he 
was very good at the work he was put at. 

The boy was drowned while witness was at the mill; 
can’t say when he was drowned; has seen him employed 
in the log pen two or three times; witness saw him the 
day previous in the pen; saw him the morning he was 
drowned for the last time ; out side of the boom the water 
is deep; don’t know whether the boom was open the day 
the boy was drowned; there was astick outside on the 
day before; the logs were hauled from the inside of the 
boom into the mill; does not know whether the boy could 
not swim; does not know that the defendants or Mr. Kem- 
ble knew he could not swim. 

J. W. Moore was called by the plaintiff, and testified 
as follows to wit: 
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Was in the employ of the defendants in 1853; knew Pe- 
ter; has heard Mr. Kemble say he was hired from Doctor 
Murdock; he was about 25 years of age; he was a valua- 
ble negro; he was generally employed in the log pen ; at 
the outer edge of the boom the water is 10 or 12 feet deep ; 
inside, the water is shallow ; the logs sometimes lie all over 
the pen, and often are lying against the outer edge, and 
have to be removed from there to get to the mill; itis dan- 
gerous employment for a person to go to the outer edge of 
the boom to get logs for the mill, particularly one that 
could not swim ; thinks this was not proper employment 
to set one at that could not swim; thinks the boy could 
not swim, for witness saw him before off of a log and went 
to his rescue; thinks he would have been drowned then 
if he had not been helped; Mr. Kemble saw this and 
knew of it; this was the only boy of the name of Peter 
hired at the mill by Doctor Murdock; the bank goes out 
gradually into deep water; itis about 40 feet from the 
shore to the outside of the boom; when hands are sent 
for logs they are usually sent all over the boom for logs 
of particular size; does not know what the custom was 
in setting men at work; 40 or 50 yards from the slip to 
the boom. 

John Chapman, called by plaintiff, testified as follows, 
to wit: 

Was in the employment of defendants in 1853; knew 
the boy “ Peter ;” thinks that it was generally known that 
he could not swim; thinks Mr. Kemble knew it; Peter 

always acted as though he was afraid when he went near 
the deep water; has known Mr. Kemble to send him to 
the outer boom for logs; thinks it was understood by Mr. 
Kamble that the boy could not swim, because be picked 
him to go for logs, and was always kicking and cufling 
him. . 
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James M. Daniel, called for plaintiff : 

Knew the boy “ Peter ;” has always understood he was 
the property of Doctor Murdock’s wife, and belonged to 
Andrew Wallace, as trustee for her; knows of no other 
boy of the name belonging to them or in the possession of 
Dr. Murdock; he was in the employ of defendants, and 
general rumor says he was drowned; he was a valuable 
negro; knows of negroes that sold for $1,200; thinks he 
was drowned in 1853; Dr. Murdock bought some at that 
price not as good; could not say of his own knowledge 
what the value of that boy was. 

Joseph Finnegan sworn for plaintiff: 

Bought some negroes in the fall of 1853; thinks they 
were worth $1,000 in the spring and summer of those 
years. 

Here plaintiff rested. 

George K. Fairbanks sworn for defendants : 

Has charge of a mill in this town ; has been accustomed 
to hire negroes. 

Counsel for defendants here proposed to ask the witness 
what was the general custom among mill men in hiring 
negroes ; whether, when hired, generally, they were em- 
ployed in any work about the mill the managers saw fit to 
put them at by such custom. This evidence was objected 
to by plaintiff ’s counsel, which objection was sustained by 
the court and the testimony rejected. Whereupon the de- 
fendant’s counsel then and there excepted. 

James H. McRoy, Jr., sworn: 

Heard the testimony of Kemble read; remembers the 
sided log spoken of; saw it outside of the boom and re- 
quested Mr. Kemble to get it in; he said he would send 
Major after it; the next witness heard was that Peter was 
drowned ; thinks good negroes were worth at that time 
from $800 to $1,000. 
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William H. Dupray sworn : 

Says that the negro was a very ordinary negro, and did 
ordinary work about the mill; considered him an ordinary 
negro; he was not placed at sawing; don’t think his ser- 
vices about the mill as valuable as others; he bore the 
name of runaway. 

Here defendant’s rested. 

The court then charged the jury as follows : 

‘The plaintiff in this action brings this suit for the re- 
covery of a negro named Peter, who, it is alleged, was 
hired to the defendants, and while in the employment of 
the defendants, owing to their negligence and want of or- 
dinary care, was drowned and lost to the plaintiff. The 
hiring of a slave constitutes a bailment of the slave, and in 
such hiring, as in the hiring of any other personal pro- 
perty, the person hiring is bound to'take ordinary care of 
him, and must answer for ordinary neglect. If, therefore, 
you find from the evidence that said negro was the pro- 
perty of the plaintiff, and was hired to the defendants, and 
while in their employment he was lost through the care- 
Jessness and misconduct of the defendants or their agent, 
then the plaintiff is entitled to recover. In all ordinary 
transactions (not criminal) a principal is liable for any act 
of his agent, when there is negligence, if done within the 
scope of his authority. If, therefore, you find from the 
evidence that an order was given to the said slave Peter 
by a person in the employ of the defendants, who had au- 
thority from them so to do, which no ordinary prudent 
man would have given, and that in consequence of said 
order the negro was lost, then the plaintiff is entitled to 
recover; but, if such order, in your opinion, was not an 
unusual one under the circumstances, and that there was 
not negligence in giving the order, then the plaintiff is not 
entitled to recover. If you find from the evidence that the 
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agent of the defendant knew that the said Peter could not 
swim, and he knowing this, gave an order to said Peter 
within his scope of authority as such agent, which order 
no prudent man with this knowledge would have given, 
then the knowledge of the fact that he could not swim by 
the said agent is sufficient. It was the duty of the defend- 
ants to employ careful and capable agents. 

To all and every part of which charge the defendant’s 
counsel then excepted. 


Philip Fraser and G. W. Call, for Appellants. 


The appellants, who are mill men, hired Peter of appel- 
lee by general contract for service at their mill. During | 
the term an agent of the appellants sent the boy to the 
boom to run logs to the mill. While there he was sent by 
another negro outside the boom for a loose log, and in that 
service was drowned. 

It was proven Peter said he could notswim. Testimony 
was offered and refused as to the custom of mill men. ° 

We take the following points: 

1st. The declarations of the boy that he could not swim 
were not admissible evidence. 

2nd. The testimony of the custom of mill men should 
have been received.—17 Ala., 379; U. S. Digest, 1853, 
75, § 45. 

3a. The charge of the court was calculated to produce 
the impression that Peter was drowned in obeying an or- 
der of appellants, which, not being true, the charge was 
error.—14 Geo., 136. 

4th. It was error to leave the question of negligence to 
the jury. It is a question of law for the court. 

5th. It is not negligence to send one who cannot swim 
upon the water. 

6th. Under a general contract of hiring the owners will 
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be presumed to have consented to the necessary risks.—2 
Wheaton, 100; 2 Richardson, 458 ; 11 Iredell, 640; U.S. 
Digest, 1851,'59, § 11; 4 Porter, 239; 1 U.S. Digest, 374, 
§ 138. 


McQueen McIntosh, for Appellee. 


The bailment of a slave was a contract technically 
known as “‘locato rei,” (letting to hire,) and is well de- 
fined by Justice’ Story in his quotation from Pothier. 
Story on Bail, mar. p. 368. 

And the use and enjoyment of the thing bailed does not 
contemplate its misuse and abuse, or its entire destruction. 

The contract is one involving mutual and reciprocal ob- 
ligation—both parties are mutually benefitted ; but as the 
ewner, who has never parted with his proprietory interest, 
anticipates a return of his property, he reasonably expects 
that the bailee will confine himself to its reasonable use 
and enjoyment, and that he will preserve and protect it 
with reasonable care.—2 Kent Com., mar. p., 589, (5 ed.) 

The implied obligation to protect the property is as 
much an element in the contract as the express engage- 
ment to pay the hire therefor, and this undertaking is ¢- 
plied by law.—Story Bail, mar. p., 373, citing Pothier in 
note; Walker’s Am. Law, 406, 408. 

If, then, under a general hiring, the cmplied obligation 
to use the subject bailed with reasonable care constituted 
a part of the agreement,'these defendants are liable to the 
plaintiff, not only for their own acts, but for the culpable 
negligence and mismanagement of those who act under 
their authority ——Wood’s Inst., 237; Coop. Inst., 279; 1 
Dom. Civ. L., 97, 98, § 1, 3, 4, 5,6;3 Petersd. Com. L., 
257, citing Coggs vs.'Bernard. _ | 

The bailee must not only use the property let to hire as 
the owner would, but he must exercise all the care cansis- 
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tent with the value of the hiring and the nature of his con- 
tract.—Rice, 183, Coggs vs. Bernard. Cited in Smith’s 
Lead. Cases, 17 Law Lib., mar. p. 91; Story Bail, 268. 

The contract of hiring, as well as the use, may be im- 
plied, although there is no contract between the owner and 
the hirer; and it does not matter whether the loss of a 
slave by death occurred by reason of his want of skill or 
not.—King vs. Shanks, 12 B. Mun. Cited in 12 U. S. 
Dig., 74. 

And whenever a slave is lost and it appears that he ex- 
posed himself, the presumption will be that he did not 
voluntarily expose himself, and that his loss was not ocea- 
sioned by his own act.—Ivy vs. Wilson, Cheves Law Rep., 
74. * 

The abuse of a lawful possession, or an appropriation of 
the subject hired to a purpose other than that contem- 
plated by the owner thereof, is a conversion of it, and if 
used in a different manner or for a different purpose, or 
for a longer time than was agreed by the parties, the 
bailee is answerable for all damages and even for a loss: 
which due care could not have prevented.—Duncan vs. R. 
R. Co., 2 Rich. So. Ca. Rep., 613, citing Strawbridge vs. 
Turner, 9 Law Rep., 613; Horner vs. Thwing, 3 Pick.,. 
492; Mayor of Columbus vs. Howard, 6 Geo., 213; Luns- 
ford vs. Baynham, 10 Hump., 242. Cited from 12 U.S. 
Dig., 74,824. ~ 

The law of bailments is the same, no matter by what 
lawful means the subject is in the hands of ‘the possessor. 
Jones Bail., 48, citing, in note, Lord Raymond. 

If in the trial of a civil issue the court see that justice 
has been done between the parties, they will not set aside 
the verdict nor enter into a discussion of the question of 
law.—Edmondson vs. Machell, 2 Durn. & East, 4; Smith 
vs. Page, 2 Salkeld, 644; Deetly vs. Msarine, ibid, 646; 
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Cox vs. Kitchen, 1 Bos. & Pull., 388; Brazier vs. Clapp, 
5 Mass., mar. p. 10; Remington vs. Congdon, 2 Pick, 310; 
Peters vs. Bamhill, 1 Hill 8. C. Rep., 284; R. M. Charl- 
ton, 7; Peck vs. Land, 2 Geo., 16, 17; Ames vs. Baker, 
411, 173; Stroud vs. Mays et al, 7 ibid, 269; Killen vs. 
Listrienk, 7 ibid, 283; Spears vs. Smith, 7 ibid, 436; 
Lang et al. vs. Hopkins, 10 ibid, 37; Arrington vs. Cherry, 
10 ibid, 429. 

Court did not err in permitting the negroe’s statements 
to Kemble to be given to the jury.—1 Geo., 511. 

BALTZELL, C. J., delivered the opinion of the Court. 

This is a suit instituted to recover the value of a negro 
man slave, alleged to be drowned in the service of defend- 
ants, through the negligence or improper conduct of their 
agent. 

One error complained of is in the charge to the jury: 
given by the judge of the circuit. Its correctness can 
alone be ascertained by a full understanding of the testi- 
mony, which it is not proposed to give in detail, but 
rather a summary of its contents. Peter, the slave giv- 
ing rise to this contest, was hired to work at a saw- 
mill owned by defendants in Jacksonville, on the St. 
Johns river, for a year, at the rate of $15 a month. He was 
of the age of about 25 or 30, variously described by the wit- 
nesses as ‘“‘ordinary, very ordinary, as an awkward green 
hand, and his services as not valuable; as valuable, very 
good at the work he was put at, good at hauling logs into 
the mill, that is, fixing them for that purpose.” The 
nature of the employment in which he was engaged when 
drowned may be thus described: The pen or boom is an 
enclosure in the water near the mill, made to secure logs 
designed for sawing. ‘The water in it, for the most part, 
is 24 feet deep, extending to 8 feet, whilst at the outer 
edge it is 11 or 12 feet.” ‘* The logs lie all over the boom, 
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often are lying at the outer edge, and have to be removed 
from there to be got to the mill when hands are sent for 
logs of a particular size. They are usually all over the 
boom.” It is stated by one witness to be “a dangerous 
employment for a person to goto the outer edge to get 
logs, particularly for one that could not swim.” The 
superintendent of the mill thinks the risk of life is con- 
sidered no greater than other work at the mill, &c.; says 
Peter was not exposed to any more danger than any other 
hand inthe mill. He states, that ‘the boy told him he 
could not swim; that he fell into the river on a prior oc- 
casion—at least, Peter said he fell in; he saw him in the 
water, and Peter said a dog saved him once from drown- 
ing.” Another witness thinks the boy could not.swim- 
He saw him some time before fall from a log, and went to 
his rescue; thinks he would have drowned if he had not 
been helped; the superintendent saw this.” A third wit- 
ness “thinks it was generally understood at the mill that 
Peter could not swim; that he acted as though he was 
afraid when he went near deep water; has known super- 
intendent to send him to the outer boom for logs.” The 
occasion of his deathis thus stated: “Peter was found dead 
in the water; was drowned while he was at work at the 
mill; was found at Finnegan’s wharf; was employed at 
work in the boom by order of the superintendent when 
drowned; another boy, named Major, was sent outside by 
him for a particular stick; he told Peter to go for it, who 
did so; it was then when he was drowned; witness did 
not send Peter for said stick, but sent him into the boom; 
there were round and sided logs in the boom; the stick 
Peter went after outside was a very large sided stick; he 
was drowned on Friday and found on Sunday; was not 
present when Major told Peter to go for the log; when 
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the negro was missed, Major then said he had sent Peter 
and had not heard of him since.” 

On this state of facts, the judge instructed the jury as 
follows: The hiring of a slave constitutes a bailment, and 
in such hiring, as in the hiring of any other personal pro- 
perty, the person hiring is bound to take ordinary care of 
him, and must answer for ordinary neglect. If, therefore, 
you find from the evidence that said negro was the pro- 
perty of plaintiff, and was hired to defendants, and, while 
in their employment, he was lost through the carelessness 
and misconduct of the defendants or their agent, then the 
plaintiff is entitled to recover. In all ordinary transac- 
tions (not criminal) a principal is liable for any act of his 
agent, when there is negligence, if done within the scope 
of his authority. If, therefore, you find from the evidence 
that an order was given to the said slave Peter by a per- 
son in the employ of the defendants who had authority 
from them so to do, which no ordinary prudent man would 
have given, and that in consequence of said order the ne- 
gro was lost, then the plaintiff is entitled to recover; but 
if such order, in your opinion, was not an unusual one 
under the ‘circumstances, and that there was not negli- 
gence in giving the order, then the plaintiff is not entitled 
to recover. If you find from the evidence that the agent 
of the defendants knew that the said Peter could not swim, 
and he knowing this and acting within his authority as 
such agent, gave an order to said Peter within his scope 
or authority as such agent, which order no prudent man 
with this knowledge would have given, then the know- 
ledge of the fact that he could not swim by the said agent 
is sufficient. It was the duty of the defendants to have 
employed careful and competent agents.” 

It was objected to these that “they were calculated to 
produce the impression that Peter was drowned in obey- 
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ing an order of appellants, which, not being true, the 
charge was error. The boy Major gave the order, and not 
the agent of the appellants.” The instructions are not 
liable, we think, to the objection. They are hypothetical, 
and leave the matter to the jury without any intimation of 
the opinion of the court. “If you find from the evidence 
that the agent gave an order to Peter,” &c. This is the 
language of the instruction. It is not that Major gave the 
order to Peter—at least there is no evidence to that effect 
before us. The superintendent of the mill states this, but 
says, in another part of his examination, ‘that he was not 
present when Major told Peter to go after the log. . When 
the negro was missed, Major then said he had sent Peter 
and had not heard of him since.” Striking out the hear- 
say statement of Major, which is not testimony, and. then 
removing the statement of this same witness that he, the 
agent, sent him into the boom, it will be remarked that the 
question befure us is not whether such an order was abso- 
lutely given, but whether there was sufficient in the evi- 
dence to justify the court in referring the question of its 
existence to the jury, and we have no hesitation in saying 
that there was. 

If there be error in this charge and those instructions, it 
consists, in our opinion, in applying the term negligence 
to what we cannot but regard otherwise than as an act of 
misfeasance; and if a positive wrong, an error however to 
the injury of plaintiff and not of the defendants, and of 
which the latter are not entitled to complain. The first 
instruction is nearly a copy of one given in the case of 
Forsyth aud Simpson, which received the approbation of 
this court, and will be more fully noticed hereafter. 

It is very obvious that the merits and strength of the 
case lie in the last instruction. It is the act of the agent 
of the defendants in causing the negro to go into the boom, 
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or outside of it, in quest of a log, knowing that he could 
not swim, that creates the responsibility, and to this the 
attention of the court will be addressed. 

A: person hiring aslave is but the assignee of the master, 
and by the act of hiring acquires for the time his rights to 
the labor and services of the slave, has the power and do- 
minion over him which the master has, has the responsi- 
bility, too, of a master, with the additional obligation that 
in case of abuse or injury to the slave by improper con- 
duct on his part, he will make compensation for the dam- 
age. 

Now, what is the extent of this power and authority of 
the master? Is it absolute, unlimited, uncontrolled? By 
no means. The slave is subject to his master to the ex- 
tent of his capacity and power, mental as well as physical, 
and his-duty is to obey his orders to the extent of his abili- 
ty. Hence, then, results a duty on the part of the hirer to 
inform himself of this capacity, so as not to engage him, 
the.slave, in a service or labor for which he is unfitted or 
incapacitated by his mental or physical organization. 
There is a duty, too, on the part of the owner to be frank 
and explicit in effecting a hire. Good faith, honesty, the 
true interests of the master and the slave and the person 
hiring require, that there be a clear and full understanding 
on this subject. It is said that a slave hired to work at a 
mill is subject to any work to be performed there. We 
think not. A hand used to the saw may be in peril if put 
at the engine or on slippery logs in the water. The en- 
gineer, though fearless in his position, may be in immi- 
nent danger from the saw or getting logs in the water. A 
hand not skilled should not be put at any of these, espe- 
eially if in addition there is a physical infirmity to pre- 
vent an execution of the duty. Take the case of a green 
hand, unused to a steam saw mill. May he at once be put 
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to the saw or about parts of the machinery most liable to 
produce injary to inexperienced persons, and when, in ad- 
dition, it is ascertained that from alarm and fright he loses 
his self-possession and is incapable of his own preserva. 
tion? Such work, most obviously, is beyond his reach 
and capacity. He should not be subjected to it. The exer- 
tion of such power is not the exercise of authority, but the 
abuse of it—an act of cruelty and oppression ha\ing no 
sanction of law or morality. A master could not rightly 
punish for disobedience to such an order, and, if he did so, 
might be liable to the criminal law, which provides “ that 
no cruel or unusual punishment shall be inflicted upon a 
slave by any master, employer or owner.”—Thompson’s 
Digest, 511. 

With this view of the principle, it remains to apply it to 
the case before us. Ability to render service on the water, 
for the most part, is acquired, and is the effect of early prae- 
tice and training. It takes time and use for those unac. 
quainted with the element to accommodate themselves to 
their new position. With some, there is a natural infir- 
mity, often not to be overcome, that disables from serviee 
on or near it. They at once loose their faculties and self- 
possession, and are scarcely intelligent beings. Should 
there have been a narrow escape from drowning, it but 
adds to the embarrassment and difliculty. 

To say or even suppose that a master would force such 
a slave into such a service is wholly to misunderstand and 
misrepresent him. It is alike a mistake that he would or 
could communicate such authority in hiring him. 

In the present case, we have seen that Peter was afraid 
in going near deep water; that he told the agent he could 
not swim, and it was generally understood he could not. 
He was seen to fall in and was rescued from drowning by 
the help of another. He said he had been saved from 
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drowning by a dog prier to this. More than this, the em- 
ploy ment itself was of an unusually perilous character, re- 
quiring a resolute and stout head and heart and active 
and expert limbs, and experience and acquaintance with 
the subject. 

Under such a state of facts, there can be no hesitancy 
on the part of this court in agreeing with the court below 
and jury in regarding the act of this agent as wholly un- 
warrantable and illegal and in holding his principals re- 
sponsible. 

On the trial, the superintendent said, ‘The boy Peter 
told him the dog saved him once from drowning, and the 
negro said he could not swim.” This was objected to 
by defendants as not being legal testimony, and the court 
below admitting it, this is presented as ground of error. 
It is very obvious the only cffect of these expressions was 
to show that the superintendent was aware of this inability 
of the boy. We think the point not at all material, as 
there is abundant other testimony in the case establishing 
the fact of knowledge, so that the exclusion of this could 
have had no effect whatever if the ruling were erroneous, 
The statement is not mere hearsay from the negro—it is 
the admission of the party himself charged with the con- 
duct of this slave that he had information as to his ability. 
It may have been imperfect, still it was knowledge, and 
we think was admissible. We s'‘iall not, however, for the 
reason just stated, enter into any argument to show that it 
was entirely unexceptionable. 

The next exception is to the refusal of the court below 
to admit the testimony of George R. Fairbanks. It was 
proposed to ask him the general custom among mill-men 
in hiring negroes; whether, when hired generally, they 
were employed in any work about the mill the managers 
can-find to put them at. This is upon the supposition 
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that the rights of the parties in these contracts are not un- 
derstood or defined by law, and that it was necessary to 
resort to witnesses to ascertain them. Admitting this to 
be the case, it would scarcely comport with right or jus- 
tice to appeal to one of the parties to a contract, or to any 
number of parties, when there are numerous contracts of a 
like character to give the rule of construction so as to fix 
and ascertain their Own rights and responsibilities and 
those of the other contracting parties. 

A custom or mode of dealing between persons engaged 
ina particular pursuit sometimes reaches tothe estima- 
tion of an implied bargain. It does not extend to others 
not parties to the custom nor participant init. If the 
question had been proposed to owners, or persons hiring, 
as to their consideration and custom of treating the sub- 
ject, there would be greater plausibility in it. We think 
there is no difficulty in the application of the law to the 
case and in ascertaining the rights of the parties, and 
therefore think the evidence was rightly rejected. 

From the view already taken of the subject, it will be 
evident that we are not inclined to favor the motion for a 
new trial. . 

Whilst such is our conclusion as to the law of the case, 
it is yet a part of our duty to see that it has the support 
and sanction of other courts, and especially of those of our 
sister States familiar with this peculiar species of property 
and the relations incident to it. Unfortunately, we have 
not access to books, and particularly those bearing most 
directly on the points, and are confined, in some degree, 
to digests. Those in our power have received very careful 
and attentive consideration. A case of this kind was be- 
fore the Supreme Court of this State in 1853, reported in 
5th vol. Florida Rep., p. 337—Forsyth vs. Simpson. In 
this the instruction of the Cirenit Court was almost iden- 
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tical with those given here, excepting that as to swimming, 
and this court sustained the ruling. The facts, as stated 
in the opinion, were that the slave was ordered to jump 
on board a steamer from a flat boat lying along side. In 
the attempt to do so he struck the guards of the steamer, 
fell into the water and was drowned. The court say, “the 
contract for hiring constitutes a bailment ot the property, 
and, it being mutually beneficial to both parties, some- 
thing more than good faith is required. The owners of 
the boat were bound to take ordinary care of the slave, 
and, failing to do so through their agents, they are respon- 
sible for the consequences. Apart from other views, con- 
siderations of public policy, the interests of the master and 
humanity to the slave require that he should be shielded 
from the unrestricted control and oppression of irresponsi- 
ble subordinates. Public policy emphatically demands 
that the owners of boats and railroads, and other public 
conveyances, should employ careful and capable agents in 
their respective business.” It is to be regretted that the 
facts and circumstances connected with the order to the 
slave, and which would principally give it character, are 
not stated in the opinion nor the report. It is only stated 
that the jury found gross negligence, yet, without these, it 
is difficult to conclude that in the mere giving of such an 
order there was gross negligence. The force of the decis- 
ion on this account is somewhat diminished. 

In the case of Ives vs. Wilson, decided by the Court of 
Appeals of South Carolina, which was for the loss of a ne- 
gro occasioned by a mortal injury produced by the collis- 
ion of two steamers, the jury were instructed, that ‘to 
make the defendant liable the collision must have resulted 
from his intention, his want of skill or negligence in navi- 
gating his vessel.” The court say the jury had evidence 
upon which they might conclude the defendant was guilty 
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of negligence; if so, the verdict is right.”—Cheves’ Law 
Rep., 75. ‘4 

The Supreme Court of Tennessee hold language of this 
kind: ‘The law exacts from the hirer of a slave an obser- 
vance of humanity and that measure of care and attention 
to his comfort and welfare that a master with a humane 
sense of his duty would feel it incumbent on him to exer- 
cise in the treatment of his own slaves.—10 Hump., 267. 

In Georgia, language is used to the same effect: ‘ He 
ought to use the thing and take the same care in the pre- 
servation of it which a good and prudent father of a 
family would take of his own. Hence, the hirer being re- 
sponsible only for that degree of diligence which the gene- 
rality of mankind use in keeping their own goods of the 
same kind, it is very clear he can be liable only for sch, 
injuries as are shown to arise from an omission of that dili- 
gence; in other words, for ordinary negligence.”—6 Geor- 
gia. 

In Alabama, it is held, that ‘‘ the hirer is liable only for 
gross negligence, which is defined to be the want of slight 
diligence or a failure in the commonest degree of pru- 
dence, or an omission to exercise the diligence which men, 
habitually careless or of little prudence generally, take in 
their own concerns.”—Ware vs. Taylor, 4 Port., 239. 

In North Carolina, it was held that the hirer of a slave 
was bound to use such diligence and prudence as a man 
of ordinary prudence, could if the property were his own; 
that as a slave was a being, so much care was not neces- 
sary as would be required of the bailee of a brute or in- 
animate thing; that, as F had hired the slave for this very 
purpose, he would be presumed to know all the dangers 
and risks, and therefore plaintiff could not recover.—11 Ire., 
640; U.S. Dig., 1851, p. 59. 

This was the case of a boy 12 years old, hired to.drive a 
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horse near the shaft of a gold mine. The boy whilst work- 
ing at night, being without an overcoat, had gone to the 
fire to warm himself, and on his being called to start the 
horse, being drowsy, fell into the mine and was killed. 

‘In the case of McDaniel vs. Ewing, decided by the Court 
of Appeals of S. Carolina, a negro man, Jack, was hired 
as one of the crew of a steamboat and was lost, being 
knocked overboard, he and the captain being excited by 
spirits at the time. The court decided that the hirer was 
liable, inasmuch as Jack was detained after his time had 
expired. In another aspect of the case, if Jack was not 
discharged, that “the company could not be liable for the 
loss of Jack, unless it resulted from some wilful miscon- 
duct of the captain, or such as should be regarded in the 
ight of carelessness or negligence.” They say further, the 
captain had a right to order the boat to be turned back, 
and Jack was bound to obey the order, and whether the 
manceuvre was conducted with skill or not on the part of 
the captain, could make no difference, as the negro was 
bound to run all the hazards of employment from orders 
given in good faith and by an officer competent at the 
time the company employed him. 2 Rich., 457. 

These two latter decisions by no means impugn the 
force of the views we have taken. They decide, that when 
a boy is hired for a special purpose—for instance, as one 
of a boat’s crew—he undertakes the hazards of the em- 
‘ployment; so does an engineer of a steamboat, or a hand 
at the saw. If either of them, without any order or mis- 
conduct of his superior, gets entangled in the machinery 
so as to lose his life, the loss may not fall on the person 
hiring. The other cases most evidently show the propriety 
of the present finding and the appropriate ruling of the 
court below. Wesee no reason, on a view of the whole 
ease, to disturb the judgment of the court below, and it is 
therefore affirmed with costs. 
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Eraram L. Harrison anp wire, ArrecLants, vs. Hiram 
Roserts, APPELLEE. 


1. The lien of a judgment at law attaches to and binds the real estate of the de- 
fendant therein, acquired subsequent to the rendition thereof. 

2. There is no rule of law or principle of equity which prevents a first mortgagee 
from purchasing the morgaged property when sold at sheriff's sale under a 
judgment prior to the mortgage; and, in such case, he’takes absolute title. 

3. When a surplus remains after the satisfaction of a prior execution under 
which property mortgaged has been sold, equity will regard the fund as sub- 
stituted for the land, and pursue and distribute the same amongst subsequent 
mortgagees according to their priorities. 

4. The court will not consider the validity of a bargain and sale of real estate 
between parties who make no objection to the transfer, at the instance of an- 
other, whose rights are not affected thereby. 


Appeal from Duval Circuit Court. 
For the facts of the case, reference is made to the opin- 
ion of the court. 


McQ. McIntosh and G. W. Call for Appellants. 
P. Fraser for Appellee. 
PEARSON, J., delivered the opinion of the court. 


This is an appeal from a decree of the Circuit Court of 
Duval county, sitting in chancery. 

On the 22nd of September, 1851, Samuel Spencer, being 
the owner of lot No. 4, in square No. 2, in the town of 
Jacksonville, mortgaged thesame to Joseph 8. Baker, to 
secure the sum of 1,100 dollars, payable on the Ist day of 
July, 1852. 

Thereafter, on the 22nd of November, 1851, he mort- 
gaged the same property to Hiram Roberts, to‘secure the 
payment of the sum of 1,410 dollars and forty-three cents, 
payable on the first day of January, 1853. 
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At the time of and previous to the execution of these 
mortgages Spencer was otherwise indebted, and particu- 
larly there was a judgment in force against him, recorded 
in Duval Circuit Court on the 3rd of June, 1851, in favor 
of Thomas W. Jones, for the sum of 92 dollars and twenty- 
one cents, together with interest and costs. On the 27th 
of November, a few days after the execution of the second 
of the mortgages aforesaid, Jones sued out an execution 
upon his judgment, which he caused to be levied upon the 
house and lot of Spencer, which was the subject of the 
aforesaid mortgages, under and by virtue of which levy the 
property was sold by the sheriff of Duval county on the 
Sth of January, 1852, Joseph S. Baker, the first mortgagee, 
becoming the purchaser for the sum of 1,750 dollars. Jo- 
seph 8. Baker, on the 17th January, 1852, sold his interest 
in the property to Mrs. Julia A. Harrison, who, together 
with her husband, the said Ephraim L. Harrison, were ad- 
mitted into possession and have ever since occupied the 
premises as their own, adding, in the mean time, mate- 
rially to their value by substantial and permanent im- 
provements thereupon. 

On the 17th of January, 1853, Hiram Roberts filed his 
bill for a foreclosure of his mortgage, and, on the 7th of 
July thereafter, Harrison and wife filed their cross-bill to 
adjust the equities between all the parties. 

Such is the state of facts, in the opinion of the court, 
presented by the record, and for the better understanding 
of the matter, we choose to regard them in this aspect for 
the present, leaving for further consideration the details of 
the subject which are relied upon as varying in some de- 
gree this view of the case. 

It is urged that the judgment of Jones was not a lien 
upon any other real estate of Spencer than that of which 
he was seized and possessed at the date of the rendition of 
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the judgment, and as this property was subsequently ac 
quired by him, there was no judgment lien upon it, and 
consequently the sheriff’s sale was void and the mort- 
gages took preference agreeable to their priorities. This 
can scarcely be regarded as an open question in this State, 
having received, if not a direct adjudication upon the 
point, at the least, such a manifest indication of the opin- 
ion and views of this court as to remove all prior doubts 
on the subject. When a statute, as we think this does, 
(Thompson’s Digest, sect. 4.,) expressly and clearly de- 
clares the design of the Legislature, it is not allowable by 
an extremely refined and technical construction to do 
away with its force and impair its efficacy. When it is 
enacted that judgments “shall create a lien and be bind- 
ing upon the real estate of the defendant,” it is not for this 
court to say that any portion of that estate shall be exempt 
from such lien. This would be to create a distinction and 
make a restriction not contemplated by the legislative au- 
thority. Such a distinction is in itself unnatural and un- 
reasonable. Why should property, acquired perhaps by 
the very means of a loan, be relieved from liability to a 
judgment rendered for the identical fund with which it 
was purchased? Such a rule would confound all our ideas 
of right and justice. This question was very fully con- 
sidered in the court below, and the authorities cited in the 
opinion of the Circuit Court, in our opinion, conclude the 
question of the lien of a judgment upon real estate ac- 
quired by defendant subsequent to its rendition. The 
lien of the judgment then prevailing on this property, a 
sale of the same by execution founded upon the judgment, 
would carry the title free from the incumbrance of the 
mortgages. If indeed the mortgages had been’ executed 
and recorded in due legal form anterior to the date of the 
judgment, a sale under it, as provided by our statute, could 
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only have affected the equity of redemption and left the 
properly itself subject to the mortgages and their equities. 

But, it is further argued, that Baker, being the first 
mortgagee, was thereby estopped from purchasing, as an- 
other might have done, at the sheriff’s sale. Is this so? 
Was he prevented by any law or any rule or principle of 
equity from making such purchase? Does his purchase 
eonnect itself with his mortgage interest, so that the sum 
paid by him on the sale under execution creates but an 
addition to his mortgage debt, and so to be held by the 
same security? Or, does he obtain by such purchase the 
legal estate in the property absolutely? A mortgagee may 
not contract with the mortgagor “at the time of the loan 
for an absolute purchase of the lands for a specified sum» 
in case of default made in payment of the mortgage money 
at the appointed time, justly considering it would throw 
open a wide door to oppression and enable the creditor to 
drive an inequitable and hard bargain with his debtor, 
who is rarely prepared to discharge his debt at the speci- 
fied time.” Coot on Mortgages, p. 14. 

Otherwise, there is no objection to his purchase of the 
équity of redemption ; and, where the transaction was fair, 
though the full value was not given, the agreement has 
been enforced. 3 Simons, 42; 11 Clark and linnelly, 648. 

If, then, the mortgagee may purchase the equity of re- 
demption from the mortgagor, we see no reason why he 
may not purchase it and the entire property, when sold at 
sheriff’s sale, at the instance of a third party. In such 
case, there is no room for oppression or opportunity for 
taking advantage of the necessities of the mortgagor. To 
deny this right to purchase on the part of Baker would be 
to place it out of his power to secure his mortgage debt in 
the event another had become the purchaser at sheriff’s 
sale, and thereby secured the title in fee. Indeed, con- 
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sidering the insolvency of Spencer, the mortgagor, the pur- 
chase of Baker and the suspension of the surplus pur- 
chase money above the amount of the execution, so far 
from working or operating as an injury to Roberts, hag 
been the means of securing a considerable portion of his 
mortgage debt, which otherwise might have been lost; 
and he may now obtain all the relief which equity would 
have afforded him had he filed his bill in the first instance 
for a foreclosure of his mortgage, offering, as he was bound 
to do, to redeem all prior incumbrances. The mortgagee, 
Baker, then, having the legal right to purchase, by so do- 
ing, ceased to hold the property in pledge under and by 
virtue of his mortgage and became absolute owner of the 
same in fee. 

It is further argued that Baker did not complete the 
purchase of the property under the execution, and is not, 
therefore, entitled to be regarded as stich owner. So, 
therefore, it becomes necessary to examine the facts con- 
nected with this sale. The sum paid by Baker to the 
sheriff in satisfaction of the execution at the time of the 
sale, was about 140 dollars, while his bid for the property 
was 1,750 dollars. The premises being indivisible, a sale 
of a smaller portion of them to satisfy the execution could 
not be had. 

Such. is the fair inference from the facts, as there 
been no complaint of irregularity in the sale, and none 
have moved to set it aside or insisted that too much was 
sold. The sheriff receives on Baker’s bid a sum sufficient 
to pay the execution in favor of Jones and returns the 
same satisfied, together with the fact of his sale. But 
there is a balance of some 1,410 dollars, which Baker in- 
sists on discharging in part by his mortgage of 1,100 dol- 
lars and interest, and the remainder in cash. The sheriff 
refused to accede to this arrangement, and so the matter 
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has stood until the filing of these bills and the proceedings 
had thereupon. It is very obvious that Baker was equi- 
tably entitled to the mode of settlement he proposed with 
the sheriff, and if at that time a court of chancery had 
been applied to, it would have allowed his claim and 
compelled the receipt of the mortgage demand. Upon the 
clearest principles of equity jurisprudence, if another per- 
son had become the purchaser at the sheriff’s sale and 
actually paid the purchase money into the hands of the 
sheriff, the residue, after satisfaction of the execution, 
would still have been equitably bound by the mortgages, 
the money being but a substitute for the land. Spencer 
being insolvent, equity would unquestionably have en- 
forced this claim against him. The rule is that a com- 
plainant must do equity as a condition of claiming equity. 
After adjusting the mortgage of Baker, the remainder of 
the fund would, upon application of Roberts, have been 

id over upon his second mortgage; and this, we think, 
is the whole extent of the interest which he can rightfully 
claim, either in the lot or the proceeds of its sale. If he 
had filed his bill against the prior incumbrancers, Jones 
with his judgment and Baker with his mortgage, and a 
sale had been ordered, he could have obtained no more 
than this. But this has already been effected by the sale 

er Jones’ execution ; that execution is satisfied ; Baker 
tenders his prior mortgage for satisfaction, and the remain- 
der of the funds arising from the sale, to Roberts. 

It is not pretended that there was any unfairness in the 
sale, or that the property was sold for less than its full 
value; nor is it doubted that Jones had a right to sell it 
under his execution. Why then another sale, with no 
other purpose, as far as we can discover, than to obtain a 
better price by reason of the improvements made by Mrs. 
Harrison since her occupancy under the impression that 
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she was the owner, and thereby increase the dividend of 
the second mortgagee. We see neither equity nor good con- 
science in this, and upon the principle that equity will 
consider that as done which should have been done, are 
fully satisfied that neither in law nor in equity should the 
position of the parties be disturbed. 

Objection was made upon the argument to the rights of 
Mrs. Harrison &s against Baker; but we see no diffi- 
culty in that respect. Baker concurs with her in her ap- 
plication to the court for the title of the property in ques_ 
tion, and it is not for Roberts to interfere by taking excep- 
tions proper only for the parties in interest themselves. 
When Baker claims the benefit of the statute of frauds to 
protect him against his sale to Mrs. Harrison, or raises 
any other objection to the consummation of his bargain 
with her, it will be time enough to consider that question. 
Baker himself makes no such objection, and his answer is 
in full support of Mrs. Harrison’s claim. She has been in 
possession from the date of her purchase, has made con- 
siderable repairs and improvements, paid a large portion 
of the purchase money and is willing and offers to pay the 
residue, and there is no reason, that we can see, to doubt 
the integrity and fairness of Baker in the transaction. 

We are, then, of opinion that by the purchase under 
Jones’ execution Baker became owner of the lot and is en- 
titled to a conveyance of the same upon the payment 
which he made of the amount of the execution, the ‘satis- 
faction of his mortgage since assigned to Mrs. Harrison 
and the payment of the residue of his bid. 

Let the decree of the Circuit Court be reformed in ac- 
cordance with the principles laid down herein, and the 
cause remanded for further proceedings consistent there- 
with. 

The appellee Roberts to pay the costs in this court. 
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Jacos Summeriin, Appe.iant, vs. Sorzon S. Tyter anv 
wIFE, APPELLEES. 


1. The provision of the statute which prescribes the time within which appeals 
from the Justices’ Court to the Circuit Court may b> taken, has reference to the 
adjournment of the court, and not to the date of the rendition of the judg- 
ment. 

2. Where the record furpvishes no evidence at what time the court adjourned, 
© the presumption of law is, that the justice, in approving the appeal bond, did 
his duty, and that the same was perfected within the time prescribed by the 
statute. In the absence of proof to the contrary, the legal presumption always 
is that the officer has acted strictly within the line of his duty. 

3. It is not a compliance with the requisition of the statute to merely pray the 

. appeal within the three days. It must be perfected within that time by the 
actual payment of the costs and the tender of the appeal bond. 


Appeal from Duval Circuit Court. 

The appellees instituted a suit against the spiptlinnt in 
a Justices’ Court of Duval county. On the 15th day of 
February, 1855, judgment was rendered against the appel- 
lant, and an appeal being taken to the Circuit Court, he 
filed his appeal bond as required by law on the 20th day 
of the same month. There is nothing in the record to 
show when the Justices’ Court, in which the judgment 
‘was rendered, adjourned. At the spring term, 1855, of the 
Circuit Court, on motion of the appellees, the appeal was 
dismissed on the ground that “more than three days had 
elapsed from the trial of the case and the signing and ap- 
proval of the appeal bond.” 

From this ruling an appeal was taken to the Supreme 
Court. 


_£. I. Wheaton, for Appellant. 
P. Fraser, for Appellees. 
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DU PONT, J., delivered the opinion of the court. 


The question presented by the record in this case for our 
adjudication arises out of the provision of the statute im- 
posing a limitation of time within which a party in a 
Justices’ Court may take an appeal to the Circuit Court, 
viz: whether within three days after the rendition of 
judgment, or within that time after the adjournment of 
the court? The statute may be found in Thompson’s Di- 
gest, at page 474, and is in the following words, viz: “If 
either party shall be dissatisfied with the judgment of the 
Justice of the Peace, in any cause tried before him where 
the amount in controversy shall exceed the sum of ten dol- 
lars, such party may, within three days after the adjourn- 
ment of the court at which the said judgment was rendered, 
demand an appeal to the Circuit Court of the county; and 
it shall be the duty of the said justice to grant said appeal 
upon the applicant’s paying the costs and giving bond and 
security for the eventual costs and condemnation money,” 
&e., &e. 

A careful reading of the statute is alone necessary to 
solve the question raised in the assignment of errors. It 
is very manifest that the appeal must be taken within 
three days after the adjournment of the court, and not 
after the date of the rendition of the judgment. 

In this case, the record furnishes the fact that the judg- 
ment was rendered on the 15th day of February, A. D. 
1855, and that the appeal bond was given on the 20th day 
of the same month, or jive days after the date of the judg- 
ment. But it nowhere informs us at what date the court 
adjourned; and, in the absence of proof on that point, the 
legal presumption is that the justice did his duty in ap- 
proving the appeal bond, and that the appeal was per- 
fected within three days after the adjournment of the 
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court. In the absence of proof to the contrary, the legal 
presumption always is, that the officer has acted strictly 
within the line of his duty. 

To meet a supposed difficulty in the case, the counsel 
for the appellant argued, that the notification of an inten- 
tion to take the appeal, made within the three days, is a 
sufficient compliance with the requisition of the statute, 
and that the costs might be paid and the bond given at 
any time thereafter. We do not coincide in this interpre- 
tation of the statute. Our opinion is, that the appeal must 
be perfected within the three days by the payment of the 
costs and the actual tender of the bond. 

Let the judgment of the Cireuit Court be reversed, with 
directions to reinstate the cause and to proceed therein ac- 
enrdine to law, 











